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behave in an unbiased manner or
otherwise does not act in accord with
the purposes of the RPFJ, the United
States has the right to insist that the
member be replaced (RPF] §IV.B.5);
Microsoft, however, has no
corresponding right.

390. Further, as noted critically by a
few comments,36> TC members are
subject to employment restrictions that
preclude them from having served as
expert witnesses in this or other cases
involving Microsoft, and impose
prohibitions on being employed by
Microsoft or its competitors for a limited
time before, during and after their
service on the TC. Such limited,
ancillary employment restriction
covenants are also intended to ensure
that TC members will not have or
develop biases, or be able to trade on
confidential, competitively sensitive
business information learned while
serving on the TC. In appropriate cases,
however, these requirements may be
waived by the agreement of the parties
to the RPFJ. RPF] § IV.B.2.

391. Microsoft is responsible for
paying all costs of the TC. RPF]
§§IV.B.6, 7, 8.h. It is wholly reasonable
that the defendant in this case, rather
than the taxpayer, defray the potentially
substantial cost of supporting the TC.
Microsoft will not be able to manipulate
the activities of the TC through any
“power of the purse,” however, as it
will have the burden of demonstrating
the unreasonableness of any TC
expense, and the Court has the authority
to compel payment in the event of a
dispute. RPFJ §IV.B.8.i. The TC will
have offices on Microsoft’s corporate
campus, RPFJ §IV.B.7, which will
greatly enhance its ability to carry out
its duties; however, Microsoft cannot
exercise any control over the TC’s
activities by virtue of its location. The
comments expressing concern that
Microsoft somehow can control the TC,
either through funding or geographic
proximity, are unfounded.366

392. Most importantly, the TC
remains under the express control of
Plaintiffs, not Microsoft. It is Plaintiffs,
not Microsoft, that apply to the Court for
the appointment of the TC members.
RPFJ §IV.B.3.b, d. The United States,
not Microsoft, contracts with the TC for
its services, and defines the basic
parameters of that agreement. RPF]
§IV.B.6. The United States, but not
Microsoft, has the right to remove any
TC member if it determines that the
member has failed to act diligently and

365 Harris 9-10; Gifford 5.

366 Nader/Love 5 (suggesting that the TC might be
“playing golf” with Microsoft executives instead of
investigating anticompetitive activities); Young 3.

consistently with the purposes of the
RPFJ. RPFJ §IV.B.4. The TC files its
reports with Plaintiffs, not Microsoft.
RPF] §IV.B.8.¢, £.367 The hiring of
additional staff or consultants by the TC
is subject to approval by Plaintiffs;
Microsoft is entitled only to prior notice
of such hiring, and is obligated to pay
for such hires. RPFJ] §IV.B.8.h.
Plaintiffs, not Microsoft, approve the
TC’s expenses. If Microsoft brings an
objection to the Court concerning the
TC’s expenses, Microsoft bears the
burden of proving that they are
unreasonable, and has to pay all costs
and attorneys’ fees incurred by the TC
by virtue of such challenge. RPFJ §1V.9.

C. Internal Compliance

393. Several commentors expressed
their preference for the Litigating States’
Proposal regarding internal compliance
measures. The RPFJ and the Litigating
States’ Proposal both provide for a
Compliance Officer (“CO”’) inside
Microsoft who will be responsible for
developing and supervising internal
programs to ensure Microsoft’s
compliance with the antitrust laws and
any final judgment. The Litigating
States’ proposal largely tracks the RPF]
with respect to the role that the CO is
supposed to play to ensure compliance
with the terms of the decree. For
example, both proposals contemplate
that the CO will supervise the review of
Microsoft’s activities during the term of
the decree and will be responsible for
ensuring that the relevant company
representatives are aware of and have
agreed to comply with the decree. Both
proposals charge the CO with similar
briefing and record-keeping duties.

394. There are, however, certain
differences between the two proposals.
The RPFJ requires the CO to maintain
the procedures for submitting
complaints on Microsoft’s website,
whereas the Litigating States propose
that the Special Master handle this
particular responsibility. Both
approaches achieve the same result. The
United States, however, believes that it
is more efficient for the CO, who will be
a Microsoft employee and therefore in a
better position effectively to monitor the
website, to handle this task.

395. The Litigating States’ Proposal
also includes certain provisions that are
similar to provisions contained in the

367 One comment (Gifford 6) questions whether,
in the event of disagreement on the TC as to
whether violations have occurred or been
adequately cured, an individual member could
submit dissenting views to Plaintiffs. The RPFJ does
not require that the TC’s reports be unanimous or
reflect only the majority’s views and conclusions.
Further, there is no bar to an individual TC member
communicating directly with Plaintiffs at any time.

IFJ, but that the United States believes
are either unnecessary or more
effectively addressed in the manner
proposed in the RPFJ. For example, the
Litigating States’ Proposal establishes a
Compliance Committee (“Committee”),
the only responsibility of which appears
to be appointment and removal of the
CO. The United States considered this
approach but ultimately decided that an
independent Technical Committee
would be more effective than the
Committee contemplated by the States.

396. The Litigating States also
propose a confidential reporting
mechanism that Microsoft employees
can use to report potential violations of
the decree or the antitrust laws. One
comment suggests that the RPF] should
explicitly permit Microsoft employees
to submit anonymous information to the
TC.368 The RPF] provides the TC with
the ability to receive and evaluate
complaints, including anonymous
complaints, and the United States
believes that the scope of this authority
is broad enough to protect Microsoft
employees in appropriate cases.

397. Several comments note that the
Litigating States’ Proposal requires the
CO to disseminate the decree (and
related materials) to platform software
developers and other Microsoft
employees involved in working with
OEMs, ISVs, IHVs and third-party
licensees, whereas the RPFJ requires
dissemination only to Microsoft’s
officers and directors.369 See RPF]
§IV.C.3; Litigating States’ Proposal §17.
Although a provision similar to the
Litigating States’ Proposal appeared in
the IFJ, the United States ultimately
decided that dissemination to officers
and directors—who would then be
responsible for disseminating additional
instructions and advice to lower-level
employees—would sufficiently ensure
that Microsoft’s policymakers, who are
responsible for establishing the strategic
and technical direction of the company,
are on actual notice of the RPFJ’s
requirements. To require such
procedures for all employees would be
a significant additional burden, and is
unlikely materially to improve either
Microsoft’s level of compliance or its
corporate culpability in the event of
violations. Although such education
and certification requirements are not
unique in antitrust decrees, many
antitrust consent decrees entered into by
the United States, including the 1994
Microsoft decree (No. 94—-CV-1564), do
not impose any continuing education

368 Palm 16.
469 SBC 158; Clapes 18.
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and certification requirements on the
defendant whatsoever.

398. In sum, although the Litigating
States’ proposal and the RPF] may differ
to some degree in the manner in which
they define the scope of authority and
responsibility given to the CO, both
proposals achieve essentially the same
result of vigorous internal compliance
that will play a crucial role in the
effectiveness of the proposed decrees.
The United States believes, however,
that the procedures for the TC set forth
in the RPFJ, when viewed in
conjunction with the responsibilities of
the TC and the United States’ existing
enforcement authority, provide the most
effective approach to enforcement.

D. Voluntary Dispute Resolution

399. The RPF]J sets up an even more
informal, entirely optional, voluntary
dispute resolution mechanism that
permits third parties or Plaintiffs to first
submit complaints to Microsoft’s
internal Compliance Officer, which
Microsoft then can attempt to resolve
within 30 days. RPFJ §IV.D.3. Some
comments describe this provision as
simply a delay mechanism.37° In many
instances, however, it will be in both
Microsoft’s and the third party’s clear
interest to resolve issues quickly and
informally, without the expenditure of
time, money, and management
distraction attendant with more formal
investigations and enforcement actions.
This provision permits Microsoft and
third parties to do so. Further, no person
is required to first submit issues to
Microsoft’s internal Compliance
Officer—the process is entirely optional.
Any person concerned about delay or
Microsoft’s good faith may complain to
the TC or directly to Plaintiffs.

E. Proposals for a Special Master

400. Some comments argue that the
TC should be replaced with a special
master similar to that proposed in New
York.371 Compare RPF] § IV.B.8, with
Litigating States’ Proposal § 18.
Specifically, the commentors suggest
that this type of enforcement regime
would provide both a more effective
means of ensuring Microsoft’s
compliance with the final judgment and
a vehicle for the speedy resolution of
complaints from plaintiffs, state
attorneys general, and independent
third parties. We disagree on both
counts.

401. To some degree, the RPFJ’s TC
and the States’ special master would
perform the same functions.

370 RealNetworks 32.
371SBC 112-13; AOL 51-53; TRAC 9; Novell 30;
RealNetworks 32; Red Hat 30-31; SBC 157.

Significantly, however, the authority the
States propose giving the special master
represents an unprecedented, radical,
and unwarranted removal of
prosecutorial discretion from the United
States that would weaken the
mechanisms for compliance with the
decree.

402. Both the special master and the
TC would have the power and authority
to monitor Microsoft’s compliance with
its obligations under the final judgment
and would have access to the
information, personnel, systems,
equipment, premises, and facilities
necessary to fulfill their respective
responsibilities. Each would be required
to receive complaints from a Microsoft
Antitrust Compliance Officer, third
parties, and the plaintiffs; submit
reports every six months regarding
Microsoft’s compliance with the final
judgment; and report any non-
compliance at any time. In addition,
both the special master and TC would
be paid by Microsoft and would be
permitted to hire advisors, and such
other staff as is necessary, at Microsoft’s
expense.

403. But the Litigating States’
proposal also calls for the appointed
special master, with the assistance of an
“advisory committee,” to act as
prosecutor, witness, and judge. The
scope of the special master’s authority
apparently extends without limitation to
all “technical, economic, business” and
other aspects of the decree. Litigating
States’ Proposal §§18.d, f. The special
master would have unfettered discretion
to receive complaints, decide whether to
investigate the complaints, conduct the
investigation, hold hearings, make
factual findings, and issue proposed
enforcement orders. Litigating States’
Proposal § 18.f. Further, the special
master would be bound to act within
extremely tight deadlines, regardless of
the complexity of the issue, the ability
of the parties to marshal evidence
within an extraordinarily short 14-day
deadline, or the ability of the special
master to evaluate the evidence and
reach conclusions within a mandatory
15-day post-hearing deadline. Id. The
special master’s findings—and even its
recommendations, apparently whether
accepted by the Court or not—would be
admissible in any action, and the
special master expressly would be
permitted to testify in any action,
including apparently private litigation.
Litigating States’ Proposal § 18.h.

404. The United States is aware of no
previous antitrust decree to which it has
been a party that appoints a special
master for general decree enforcement.
Rather, in every case in which an action
to enforce an antitrust final judgment

was necessary, the United States has
been permitted to exercise its traditional
role as prosecutor.372 Likewise, no court
has successfully delegated its inherent
powers of antitrust judgment
enforcement as completely as proposed
here.373 The comments supporting this
radical deviation from established
practice cite no compelling reason for
such a remarkable course of action.374
405. Some comments express Concern
about “delay” occasioned by the TC
dispute resolution process, suggesting
that the tight time deadlines and
apparent binding authority of a special
master would resolve matters more
swiftly.375 The TC and other
supplemental dispute resolution
processes, however, are not mandatory;
they in no way constrain the ability of
the United States and the State Plaintiffs
from proceeding directly to court for
interpretative and enforcement action
when, in their exercise of prosecutorial
discretion, it is appropriate to do so.
406. Moreover, the special master’s
findings are neither binding nor non-
appealable. Thus, although both
proposed decrees provide for a different
review process for complaints of illegal
behavior made against Microsoft,
prompt and effective relief is no more
certain under one than the other where
the parties to the complaint are
unwilling to reach a resolution in the
absence of a court order. In light of this,
the United States, while reserving for
Plaintiffs the right to seek court
intervention when necessary, believes
the model for the resolution of
complaints contained in the RPFJ best
promotes prompt and effective relief.

F. Proposed Reporting Requirements

407. Some commentors argue that the
RPFJ should include special transaction

372 See, e.g., United States v. Smith Int’l, 2000—
1 Trade Cas. (CCH) {72,763 (D.D.C. 2000) (criminal
and civil contempt); United States v. Microsoft
Corp., 147 F.3d 935 (D.C. Cir. 1998) (‘“Microsoft II"")
(civil contempt and preliminary injunction in
enforcement of earlier Microsoft decree, inter alia,
finding nonconsensual referral to special master to
be abuse of discretion); United States v. NYNEX
Corp., 814 F. Supp. 133 (D.D.C.) (criminal contempt
of AT&T decree) rev’d, 8 F.3d 52 (D.C. Cir. 1993);
United States v. Twentieth-Century Fox Film Corp.
1990-1 Trade Cas. (CCH) {69,060 (S.D.N.Y. 1990)
(criminal contempt); United States v. Western Elec.
Co., 1989—1 Trade Cas. (CCH) {68,421 (D.D.C.
1989) (civil enforcement consent order to resolve
allegations of AT&T decree violations in lieu of
contempt).

373Indeed, it is not clear from the Litigating
States’ Proposal whether the delegation to the
special master of fact-finding powers its sufficiently
circumscribed. Cf. Microsoft II, 147 F.3d at 953-56
(mandamus appropriate for court’s overbroad
special master referral violative of both U.S. Const.
Art. IIT and Fed. R. Civ. P. 53(b)).

374 Novell 30; Nader/Love 5; Sen. Kohl 5.

375 RealNetworks 32; ProComp 76; Litan 55; AOL
50-53; AAI 40-41 (generally).
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reporting requirements, as the Litigating
States’ Proposal does. In New York, the
Litigating States propose to mandate
government oversight of transactions
related to the software industry and
other related areas by requiring
Microsoft to disclose such transactions
to the plaintiffs, along with the type of
transaction-related materials and
information that is typically required in
filings with the federal government
under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 (“HSR”),
where such transactions would not
otherwise be subject to the disclosure
requirements of the Act.376

408. The United States believes that
such a provision is not an appropriate
remedy for the violations found by the
District Court and sustained by the
Court of Appeals. Foremost among the
United States’ considerations when
negotiating the RPF] was the recognition
that the remedy must be consistent with
the liability findings of the case, none of
which relates to the use of acquisitions
by Microsoft as a tool to maintain its
operating system monopoly.

409. Furthermore, but no less
important, requiring the disclosure of
transactions that fall below the HSR
threshold would require the United
States to engage in purely regulatory
behavior without providing any
substantial likelihood of assisting in the
remedial goal of restoring competitive
conditions to the market at issue. The
United States strives to enact
enforcement tools that are closely
targeted to remedying the harm found
and restoring competition. The
imposition of additional reporting
obligations on Microsoft—obligations
greater than those deemed appropriate
by Congress—would create burdens on
Microsoft, the potential acquired
parties, and the United States, without
adding a significant likelihood of
achieving any corresponding increase in
the detection of anticompetitive
transactions. Moreover, to the extent
that the review process unnecessarily
delays those transactions that pose no
competitive concerns, the reporting
obligation runs the risk of having a
negative impact on consumers. The
United States’ standard investigative

376 Specifically, the Litigating States’ Proposal
requires Microsoft to provide 60-days written notice
of direct or indirect acquisitions or investments by
Microsoft or any of its subsidiaries, as well as notice
of any exclusive intellectual property licenses
granted to Microsoft or any of its subsidiaries. The
requirement applies to transactions involving
businesses of which Microsoft did not own 33% or
more prior to December 1, 2001, and which fall into
one of several categories related to computer
software and equipment, computer systems design,
telecommunications, and network industries. See
Litigating States’ Proposal § 20.

authority should sufficiently ensure that
the United States is aware of—and able
to seek more information about—
transactions in which Microsoft is
involved that might pose a competitive
threat.

IX. Termination

410. A number of comments argue
that the five-year term in Section V.A
(or seven years when including the
possible two-year extension under
Section V.B) is too short for the RPFJ to
remedy the competitive harm.377

411. The five-year period provides
sufficient time for the conduct remedies
contained in the RPF]J to take effect in
this evolving market and to restore
competitive conditions to the greatest
extent possible.378 As the Court of
Appeals noted, the characteristics of the
market in this case make it conducive to
rapid change. See Microsoft, 253 F.3d at
79 (“So a company like Netscape
founded in 1994 can be by the middle
of 1995 clearly a potentially lethal
competitor to Windows because it can
supplant its position in the market
because of the characteristics of these
markets.”) (quoting counsel for
Microsoft); id. at 49 (six years is an
“eternity” in this market). To be sure,
there is no scientific way to determine
the optimal term of a consent decree,
which is the product of negotiation. The
United States’ position on the term of a
decree is a matter of judgment informed
by experience. Ultimately, the United
States concluded that a five-year term
(extendable by two years) is an
appropriate and reasonable predictive
judgment in this case.

412. Some comments take the
position that the length of Microsoft’s
anticompetitive conduct should have
determined the length of the decree,379
but that would have provided an
unreliable measuring stick for
evaluating the amount of time necessary
to restore competitive conditions. Other
comments urge the United States merely
to adopt the term length from prior
recent cases, quoting the Antitrust
Division Manual’s general guidance that
“staff should not negotiate any decree of
less than 10 years” duration although
decrees of longer than 10 years may be
appropriate in certain
circumstances.” 380 Antitrust Division
Manual at IV-54 (3d ed. Feb. 1998). But,
as the Manual also states at the outset
of its discussion of negotiating and

377 CCC 26; CCIA 83; Giannandrea 6; Litigating
States, Ex. A 18; Nader/Love; Relpromax 15; SBC
157; Thomas 2, 5.

378 Some commentors agree with this proposed
term. ACT 31; Economides 5-6.

379 AAI 39; CCIA 83; Nader/Love 5; Pantin 28.

380 CCIA 83 n.17; SBC 157; Young 3; Hammett 1.

entering consent decrees, “[t]he theory
behind equitable relief is that it should
be fashioned to fit the particular facts of
the case at issue.” Id. at IV-50. The
longer a decree’s duration, particularly
if it no longer fits the facts of the case,
the more the decree becomes regulatory
in nature. The United States has
imposed five-year terms in numerous
past decrees,381 including in industries,
like this one, that are characterized by
rapid technological change.?82 In this
case, in an evolving market, the five-
year term, particularly as augmented by
a potential two-year extension, is long
enough.383 Because Microsoft will be
eager to be released from the decree as
soon as possible, the prospect of an
extension should deter any violations
and provide an extra incentive to
comply.384 Moreover, wholly apart from

381 See, e.g. United States v. Delta Dental Plan of
Ariz., Inc., 1995—1 Trade Cas. (CCH) { 71,048, 1995
WL 454769 (D. Ariz. 1995) (health care); United
States v. Topa Equities, “Public Comments and
Response on Proposed Final Judgment,” 60 FR
28,168, 28,170 (May 30, 1995) (noting that industry
characteristics made quick entry likely), entered by,
1995-2 Trade Cas. (CCH) {71,061, 1995 WL 481368
(D. V.I July 14, 1995); Oregon v. Mulkey, 1997-1
Trade Cas. (CCH) {71,859, 1997 WL, 599410 (D. Or.
June 16, 1997) (commercial crab fishing); United
States v. Motor Vehicle Mfr. Ass’n, 1982 Trade Cas.
(CCH) 165,175, 1982 WL 1934 (C.D. Cal. Oct. 28,
1982) (modifying judgment in decree regarding
development and installation of motor vehicle
emission control devices).

382 See, e.g., United States v. Tele-
Communications, Inc., “Comment and Response on
Proposed Final Judgment,” 59 Fed. Reg. 39,783,
39,784 (Aug. 4, 1994) (recognizing that the
telecommunications industry is “one that has
experienced major changes in MTSD technologies
that are ongoing”); United States v. Agri-Mark, Inc.,
“Competitive Impact Statements and Proposed
Consent Judgments,”” 45 Fed. Reg. 79,186, 79,189
(Nov. 28, 1980) (arguing that ““the dairy industry is
constantly evolving as a result of technological
changes”).

383 We note that the suggestion of an open-ended
decree, subject to review after five years (see Gifford
9; Litan 73), or contingent upon Microsoft’s market
share decreasing (see Thomas 6), would create
undesirable uncertainty in the market and would be
contrary to the United States’ mission to enforce the
federal antitrust laws and to remedy specific
violations thereof.

384 Several comments argue that the two-year
extension does not provide a meaningful check on
Microsoft’s behavior. AAI 40; Alexander 4; CCC 27;
CFA 84; Gifford 9; Harris 11, 14; Litigating States,
Ex. A 17; Litan 55; Maddux { 17; ProComp 76;
Schneider 1; RealNetworks 32; TRAC 11. Some
argue that the United States should have included
sanctions for violations similar to those contained
in the Litigating States’ proposed remedy. SBC 157.
The Litigating States’ proposed remedy spells out
a series of possible penalties that may be imposed
if Microsoft violates the decree, including source
code licensing, additional conduct remedies, and
civil penalties. See Litigating States’ Proposal § 19.
The Litigating States’ proposal also provides that if
Microsoft brings or threatens to bring a groundless
claim of intellectual property infringement for the
purpose of impairing interoperability of non-
Microsoft products, Microsoft may be enjoined from
asserting or enforcing any intellectual property

Continued
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seeking the two-year extension, the
United States may seek civil and
criminal contempt sanctions against
Microsoft and its personnel if violations
of the decree warrant that action.38° See
RPF] §IV.A. Nothing in the RPFJ
undermines or erodes the United States’
existing and powerful contempt and
enforcement authority.386 Therefore, in
the event that additional steps are
necessary to secure compliance or to
punish Microsoft for violations of the
decree, the United States will not lack
the necessary enforcement tools.

413. Some of the comments regarding
this issue also express concern that
certain key disclosure requirements may
not be triggered until as late as one year
into the term of the decree, which
renders those provisions effective for
only four years.387 At least one
commentor complains that Microsoft
has relied upon this provision as the
basis for not yet disclosing certain
APIs.388 We note foremost that
Microsoft’s obligations under the
disclosure provisions are triggered from
the date of submission of the RPF]J to the
Court on November 6, 2001, not its
entry by the Court. See RPFJ §§ III.D-E.
The RPFJ will be in place for five years
from the date of entry; as such, those
commentors who claim that the
disclosure provisions will be in effect
only for four years have ignored the fact
that the clock is already running for
Microsoft to implement its disclosure
obligations. Moreover, although certain
disclosure provisions may not become
effective until up to one year after the
submission of the decree to the Court
(see, e.g., RPFJ § III.H), absent the
decree, Microsoft would be under no
obligation to provide such information.
Giving Microsoft a limited amount of
time to implement its duties under these
provisions is necessary to ensure that

rights in related APIs, communications interfaces or
technical information.

Contrary to these commentors’ assertions, the
possibility of the two-year extension of the RPFJ’s
requirements and prohibitions will help dissuade
Microsoft from violating its terms and conditions.
The United States believes that this potential
sanction, which is supplemented by its traditional
enforcement and contempt authority, will provide
a significant incentive for Microsoft to comply.

385n addition, the RPF] requires an independent,
full-time, on-site compliance team that will monitor
compliance with the decree, report violations, and
attempt to resolve technical disputes under the
disclosure provisions. This ongoing supervision
provides added assurance that Microsoft will
comply with the obligations and restrictions
imposed by the decree and that competitive
conditions will be restored to the greatest extent
possible during the five-year term of the proposed
RPF].

386 Waldman 6-7.

387 CCIA 83; Elhauge 13; Sen. Kohl 5;
RealNetworks 29-30.

388 RealNetworks 30.

they are properly implemented, and it is
the overall impact of the various decree
provisions working together over the
course of the five-year term that will
restore competitive conditions in the
market.

X. Comparing the RPFJ to the IF]

A. Structural Relief vs. Conduct
Restrictions

414. A number of commentors suggest
that the United States should have
pursued a restructuring of Microsoft
into separate companies,389 arguing that
“divestiture remains the most effective
remedy for Microsoft’s wide-ranging
unlawful practices.” 390

415. Shortly after remand, plaintiffs
(the United States and all of the plaintiff
States) informed Microsoft and the
Court that, in light of the Court of
Appeals’ decision, they no longer would
seek to break up Microsoft. Joint Status
Report 2 (Sept. 20, 2001). Thus, even if
the United States had litigated a
remedy, it would not have sought
structural relief, just as the Non-Settling
States do not seek it in their litigated
case.

416. This unanimity among the
government parties not to seek
divestiture reflects a sound view of the
legal landscape created by the Court of
Appeals, which viewed structural relief
in this case skeptically, at best. The
Court of Appeals questioned whether
plaintiffs had “established a sufficient
causal connection between Microsoft’s
anticompetitive conduct and its
dominant position in the [operating
system] market” to justify divestiture.
Microsoft, 253 F.3d at 106. The Court of
Appeals continued that “[a]bsent such
causation, the antitrust defendant’s
unlawful behavior should be remedied
by ‘an injunction against continuation of
that conduct.”” Id. (quoting 3 Antitrust
Law q 650a, at 67). The Court of Appeals
also suggested that the necessary
causation might be lacking here, noting
that even the District Court “‘expressly
did not adopt the position that
Microsoft would have lost its position in
the [operating system] market but for its
anticompetitive behavior.” Id. at 107
(quoting Findings of Fact, §411)
(emphasis added). Moreover, the Court
of Appeals observed that divestiture by
and large has been directed at “entities
formed by mergers and acquisitions,”
and told the District Court to
“reconsider”” whether “divestiture is
appropriate with respect to Microsoft,
which argues that it is a unitary
company.” Id. at 105. And the Court of

389 PFF 24-29; Litan 65—-69; ProComp 77-78.
390 ProComp 77.

Appeals emphasized that, when
fashioning a new remedy, the District
Court should bear in mind that the
Court of Appeals had “drastically”
altered the basis of liability (Id. at 105,
107) and that the new remedy should
reflect the “limited ground of liability”
upheld on appeal. Id. at 107.

417. Second, if plaintiffs had pursued
structural relief on remand, Microsoft
would have been entitled to present
evidence challenging a ““‘wide range of
plaintiffs” factual representations,
including the feasibility of dividing
Microsoft, the likely impact on
consumers, and the effect of divestiture
on shareholders.” Id. at 101. This
process not only would have been time
consuming—both in the District Court
and then, assuming the District Court
actually ordered structural relief anew,
again in the Court of Appeals—but also
would have permitted Microsoft to
introduce a plethora of new evidence.
Foregoing a structural remedy permitted
plaintiffs to speed along the remand
proceedings and obtain relief (1) sooner
and (2) that more likely would be
affirmed on appeal.

B. Anti-Tying Provisions

418. The Court of Appeals vacated
and remanded the District Court’s
judgment that Microsoft’s contractual
tying of its Internet Explorer web
browser with its Windows operating
system was per se unlawful under
Section 1 of the Sherman Act. See U.S.
Memorandum at 6-7, 64—66. Given the
Court of Appeals’ imposition of a more
rigorous legal standard on this claim,
including additional and difficult
factual proof requirements, and given
the plaintiffs’ interest in achieving
expeditious relief in this case, plaintiffs
(including the Litigating States) made a
judgment that they would not litigate
the Section 1 tying claim on remand and
so informed Microsoft on September 6,
2001. At that point, the tying claim
disappeared from the case. And so,
although two commentors 39 and the
Litigating States urge that the Court
impose a remedy directed toward
banning contractual tying, there is no
legal basis for a remedy on an issue
where Microsoft was not found liable
and where the plaintiffs had valid
grounds for choosing not to pursue the
claim.

C. Intentionally Disabling Rival
Software

419. Some comments complain that
the RPFJ does not “prohibit Microsoft
from intentionally disabling or

391 STIA 22-25; AOL 24-31; Matthewson & Winter
25-26.
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adversely affecting the operation of
competing products.” 392 They argue
that such a restriction is necessary to
prevent Microsoft from thwarting “the
effectiveness of the disclosure
requirements by altering the interfaces
or other information on which non-
Microsoft products rely.” 393 And they
correctly observe that the IF] contained
an interim provision expressly
prohibiting Microsoft from ““tak[ing] any
action it knows will interfere with or
degrade the performance of any non-
Microsoft Middleware when
interoperating with any Windows
Operating System Product”” without
notifying the supplier ahead of time that
it intends to take such action and any
ways known by Microsoft to avoid or
reduce the interference with the
performance of the rival software.39¢
One comment also criticizes the RPF]
for omitting a provision similar (or
identical) to Provision 5 of the Litigating
States’ Proposal (“Notification of
Knowing Interference with
Performance’).395

420. The United States, upon re-
evaluation, chose not to include a
provision modeled on Section 3.c of the
IFJ because that provision could have
been read to allow Microsoft to take
steps to change its operating system in
order to interfere with the ability of rival
middleware to interoperate as long as
Microsoft informed the third party of
the change and what, if anything, could
be done to fix the problem. This
effectively would have given Microsoft
a license to interfere with competing
middleware as long as it simply notified
the competing developer. In addition,
this provision would have been difficult
for the United States to enforce because
of the constant changes that Microsoft
makes to its operating system, which
while potentially procompetitive, may
have the unintentional consequence of
affecting a competing product’s
interoperability. The result would have
been unnecessary compliance disputes.

421. Provision 5 of the Litigating
States’ Proposal is similar to, though
substantially broader than, Section 3.c
of the IFJ. Provision 5 is overbroad and
sweeps in conduct that should not
reasonably be considered
anticompetitive. Thus, for example, in
the normal course of the development of
its software, Microsoft may take actions
that have the unintended, but
nevertheless known, consequence of
interfering with or degrading the
performance or compatibility of some

392 GJIA 8, 64.

393 Palm 14.

394 IFJ § 3.c.

395 STIA 64—65; SBC 45—46.

non-Microsoft middleware. The United
States does not believe that such actions
either should be prohibited or subject
Microsoft to any additional notice or
disclosure requirements. In addition,
determining when Microsoft, as a
corporate entity, has, or reasonably
should have, such knowledge is
exceedingly difficult to determine.

422. Moreover, the type of conduct at
issue (e.g., actions undertaken for the
express purpose of degrading the
software of a developer of software that
competes with Microsoft Platform
Software or software that runs on
software that competes with Microsoft
Platform Software) would be prohibited
by Section IILF of the RPFJ and/or likely
would expose Microsoft to statutory,
tort, or other legal sanctions apart from
the RPFJ.

423. Instead of including a provision
similar to Section § 3.c of the IFJ or
Section 5 of the Litigating States’
Proposal, the RPF] restrictions and
requirements ensure ease in third-party
interoperability. Thus, the RPF] requires
Microsoft to disclose those APIs that its
middleware products use to interoperate
with the operating system. See RPF]
§III.D. This disclosure will make it
harder for Microsoft to interfere with
competing middleware. Further, to the
extent that computer industry standards
are implemented in communications
protocols, Microsoft must license these
protocols (see RPF]J § IILE), including
any modifications or alterations to
industry-standard protocols. When the
industry standard is implemented
between a Microsoft middleware
product, such as its Java Virtual
Machine, and the operating system,
Microsoft must disclose that interface.

D. Agreements Limiting Competition

424, Section 3.h of the IFJ included a
provision relating to agreements entered
into by Microsoft that have the effect of
limiting competition.396 The United
States initially proposed this provision
in the IFJ based on Findings of Fact,

9 80-132, which described five
different incidents in which Microsoft
attempted to use agreements to limit
support for competing middleware: (1)
Microsoft’s attempt to dissuade
Netscape from developing a browser for
Windows that could serve as an

396 The Litigating States proposes a very-similar
provision. Section 11 of the Litigating States’
Proposal provides: “Microsoft shall not offer, agree
to provide, or provide any consideration to any
actual or potential platform software competitor in
exchange for such competitor’s agreeing to refrain
or refraining in whole or in part from developing,
licensing, promoting or distributing any Operating
System Software Product or any Middleware
produce competitive with any Windows Operating
System Product or Microsoft Middleware Product.”

independent applications platform; (2)
Microsoft’s attempt to dissuade Intel
from developing NSP (video) software
for Windows 95; (3) Microsoft’s attempt
to dissuade Apple from developing
multimedia QuickTime playback
capability for Windows; (4) Microsoft’s
agreement with RealNetworks to have
RealNetworks abandon the media
playback business on the Windows
desktop; and (5) Microsoft’s offer of
incentives to IBM to abandon promotion
of 0OS/2 and Lotus Smartsuite.

425. The primary goal of Section 3.h
was to ‘“prohibit naked bargains to not
compete” in the platform space.397 The
RPFJ seeks this same goal, but also
expressly recognizes that under settled
antitrust law, agreements that limit
competition sometimes are properly
ancillary to: (1) Pro-competitive joint
development agreements; (2)
discussions relating to the coordination
of the development of complementary
products; or (3) Microsoft contracting
with third parties to develop
technologies for use and distribution
with its Windows operating system.
Rather than using broad language that
could be construed to prohibit all
agreements that place limits on
competition—and risk prohibiting even
those agreements that have
procompetitive justification—the United
States therefore opted for a more
targeted approach in the RPF]. Sections
III.F.2 and III.G of the RPFJ thus are
designed to prevent Microsoft from
entering into any contract relating to the
Windows operating system that
conditions consideration on an ISV not
supporting software that competes with
a Microsoft platform product, requiring
any firm to promote exclusively a
Microsoft Platform Software, or
conditioning placement of an IAP or ICP
on the Windows desktop on that firm
refraining from supporting any product
that competes with a Microsoft
Middleware Product.398

XI. Other Proposed Remedies

A. Restrictions On Software
Development Tools

426. At least two comments express
concern that the RPFJ does not address
Microsoft’s alleged market power with
respect to its line of software
development tools. One commentor
apparently seeks to compel Microsoft to
grant the commentor access to a

397 See Plaintiffs’ Reply Memorandum in Support
of Proposed Final Judgment at 64 (May 17, 2000).

398 At least two comments express concern that
the RPFJ does not contain language similar to that
of Section 3.h of the IFJ. RealNetwork 30-31; SBC
98-99. For a complete discussion of how Sections
III.F and III.G address this concern, see Sections V
and VI, above.
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Microsoft partnership program that
would more easily allow the commentor
to incorporate development tools for its
alternate platform with Microsoft’s
Visual Studio development
environment. The comment alleges that
Microsoft could apply discriminatory
criteria, denying alternate platform
vendors posing a potential threat to
Microsoft’s monopoly the ability to
integrate their platform development
tools with Microsoft’s Visual Studio
development suite, while allowing other
vendors who do not pose a threat to
have that access. According to the
comment, without a software
development environment common to
the one used for the dominant Microsoft
platform, ISVs and others would be
much less likely to write software for
alternate platforms, a circumstance that
would help preserve Microsoft’s
applications barrier to entry.399

427. The second comment alleges that
Microsoft’s license restrictions require
ISVs that write software applications
that take advantage of the
“redistributable components” found in
Microsoft’s Visual Studio development
suite to use such “redistributable”” code
only on applications written for
Microsoft operating system products.
This comment argues that this
restriction prohibits, as a practical
matter, the porting of such applications
to other platforms, thereby increasing
the applications barrier to entry
protecting Microsoft’s operating system
monopoly. This commentor seeks
elimination of this license restriction
from Microsoft’s Visual Studio
license.200

428. The relief sought by these
commentors would go well beyond the
scope of this case. The evidence that
related to Microsoft’s misuse of
development tools involved specific
deceptive practices regarding
Microsoft’s own development tools for
the Java platform. Microsoft in essence
failed adequately to disclose that its
version of Java development tools
contained various Windows-specific
features that made it difficult to use or
port Java programs written with
Microsoft tools to other Java virtual
machines or operating systems. See
Microsoft, 253 F.3d at 76—77. There is
nothing in either the allegations made in
these comments or in the trial record to
suggest that Microsoft’s refusal to allow
any competing platform vendor to
integrate its development tools with
Microsoft’s Visual Studio development
suite, or its license restrictions that
prohibit ISVs from porting applications

399Palm 11-12.
400 Kegel 9-10.

containing Microsoft redistributable
code to other platforms, somehow will
deceive ISVs into developing
applications that run only on a
Microsoft platform.

429. Further, the remedy suggested by
these comments could have the effect of
retarding innovation, to the detriment of
consumers. Requiring Microsoft
affirmatively to support allowing
competing platform vendors to use
Microsoft’s Visual Studio development
suite to host competing development
tools or create applications for non-
Microsoft platforms using Microsoft-
developed redistributable code may
create a significant disincentive for
Microsoft to continue to invest heavily
in further development of its tools suites
or redistributable code, because that
investment would redound at least in
part to the benefit of Microsoft’s
competitors. Moreover, software tool
developers would lose their incentive to
innovate if they were permitted simply
to free-ride on Microsoft. That result
would not benefit either ISVs or,
ultimately, their customers.

B. Java Must-Carry

430. In New York, the Litigating States
propose to require Microsoft to include
a free copy of Sun Microsystems’ Java
technology with all copies of its
Windows Operating System Products
and Internet Browser for a period of ten
(10) years. See Litigating States’
Proposal § 13. Several comments echo
this type of “must-carry”” proposal. 401
The commentors correctly note that the
Court of Appeals upheld Microsoft’s
liability under Section 2 of the Sherman
Act for exclusionary conduct aimed at
extinguishing the “middleware threat”
posed by Java and other middleware.
See Microsoft, 253 F.3d at 75—-77. The
comments suggest that requiring
Microsoft to distribute Non-Microsoft
Middleware such as Java would not
only deny Microsoft the fruits of its
violation, but also would begin to erode
the applications barrier to entry.

431. The United States considered a
“must-carry”’ provision but rejected it
for at least two reasons: (1) it is not the
proper role of the government to bless
one competitor over others, or one
potential middleware platform over
others, nor is the government in the best
position to do so; and (2) mandatory
distribution of a particular product
likely would lead to a decrease in
innovation and improvement in that
product because its developer will have
no incentive to make it better. The
United States thus believes that the
promotion of consumer choice and the

401 STIA 49; Nader/Love 6.

product innovation that comes along
with that choice, i.e., the promotion of
competition and not specific
competitors, is the goal of the antitrust
laws and this antitrust remedy, while
mandatory distribution of a particular
product is the antithesis of this goal.
Unlike the “must-carry” provision
proposed by the Litigating States, the
affirmative requirements imposed on
Microsoft and the prohibitions against
anticompetitive conduct contained in
the RPFJ, and the subsequent freedom
this structure promotes among ISVs,
IHVs, IAPs, ICPs, and OEMs, will give
all middleware technologies, including
but not limited to Java, an equal
opportunity to succeed in the market.

C. Porting Microsoft Office

432. Several comments suggest that
Microsoft should be required to port or
continue to port its Office Suite of
software applications to competing
operating systems, including but not
limited to the Macintosh OS, as a means
to erode the applications barrier to
entry. 402 The Litigating States also have
advanced this proposal, 403 but the
proposal is unwarranted.

433. First, the United States did not
allege that Microsoft monopolized or
attempted to monopolize a software
market in which Office competes, or
that Microsoft engaged in
anticompetitive conduct intended to
encourage the use of Office rather than
rival software applications that compete
with Office. 494 Second, the imposition
of such a porting requirement is
substantially outside the scope of the
underlying case. 405 Any remedy must
be tailored to the violations found. See
Microsoft, 253 F.3d at 104—07. The only
claim sustained by the Court of Appeals
was that Microsoft illegally maintained
its PC operating system monopoly by
taking specific acts that impeded
middleware products that had the
potential to erode the applications
barrier to entry. The Court of Appeals
did not find that Microsoft’s unlawful
actions created the barrier to entry. The
United States crafted the RPFJ to restore
the competitive conditions in the
market that were impeded by
Microsoft’s actions, allowing

402(CCC 13-17; SIIA 49-51; ProComp 30;
ProComp, Arrow 20-21; PFF 30-31; SBC 135;
Hargraves 9; CCIA 38; CFA 11; Ltan 71-72.

403 Ljtigating States’ Proposal § 14, see also
Litigating States, Ex. A 14-15.

204Indeed, the plaintiff States originally alleged
that Microsoft engaged in unlawful monopolization,
the violation of Section 2, with respect to Microsoft
Office. However, the States dropped this claim prior
to the trial.

405 CompTIA 19 (porting Office would interfere
with natural market forces); ACT 24 (porting Office
requirement beyond the scope of the case).
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consumers, software developers, OEMs,
and others to make decisions based on
the competitive merit of their options.
In this way, the market will determine
whether particular products will erode
the applications barrier to entry. The
commentors’ and Litigating States’
proposal, however, goes far beyond the
violations found by imposing on the
market a porting requirement for Office
that substitutes for competition on the
merits and preordains the market
outcome.

D. Licensing of Predecessor Versions of
Windows

434. A few commentors propose that
the United States adopt the Litigating
States’ remedy proposal requiring
Microsoft to continue to license and
support immediately prior versions of
the Windows Operating System
Product. 406 Others object to this
proposal, arguing that it would impose
unnecessary costs on Microsoft that
would be passed on to consumers, that
it would fragment the Windows
standard, and reduce incentives for
Microsoft to innovate. 407 The Litigating
States’ Proposal mandates support and
licensing of predecessor versions for
five years after release of a major
Windows Operating System Product on
the same terms and conditions as
previously offered. In addition,
Microsoft must license and support
Windows 98SE for three years after
entry of the Final Judgment.

435. The Litigating States cite the
District Court’s findings on
discriminatory and restrictive licensing
as support for this provision. The
provision purports to cure these
practices by permitting customization of
Windows (including earlier versions) to
incorporate Microsoft or competitive
middleware. Commentors assert that
requiring licensing of predecessor
versions would provide a lower-priced
operating system alternative; 408 offer a
version of Windows that has less
Microsoft middleware and greater
reliance on industry standards; 4°¢ and
provide greater incentives for Microsoft
to innovate, because it would have to
offer a substantially better operating
system in order to sell new releases. 410
Commentors also argue that requiring
Microsoft to license predecessor
versions would permit customization of
Windows (including earlier versions) to

406 PFF 30; SBC 143; CCIA, Stiglitz & Furman 40—
41.

407 ACT 29; CompTIA 16.

408 PFF 30; SBC 143.

409 SBC 143.

410 CCIA, Stiglitz & Furman 40—41.

incorporate Microsoft or competitive
middleware.

436. The United States believes that
the RPF] adequately addresses the
restrictive and discriminatory licensing
practices engaged in by Microsoft and
found unlawful by the Court of Appeals.
Thus, under the RPFJ], OEMs and end
users are free to replace Microsoft
middleware, choose between competing
middleware, and, with minimal
limitations, configure the desktop. 411
OEMs also are able to make decisions
about distributing and supporting non-
Microsoft software products without
fear of reprisal. 412 A provision
mandating the licensing of predecessor
versions of Windows is therefore
unnecessary and would do little or
nothing to enhance these goals.

E. Industry Standards

437. Several commentors express
concern that the RPFJ imposes no
requirement on Microsoft to support
industry standards for
interoperability. 413 By industry
standards, the commentors generally
mean industry-wide technical
specifications for communication
between pieces of software. Such
standards often are approved and
supervised by international standards-
setting organizations (e.g., the World
Wide Web Consortium (W3C), which
oversees HTML, the language used to
create Web pages). In addition to these
de jure standards, some specifications
for interaction remain under the control
of the firms that invent them, but obtain
sufficiently wide usage to be considered
standards in a less formal sense. An
example of this less official category of
standards is Sun’s Java programming
language.

438. Several commentors propose
provisions that would constrain
Microsoft’s behavior with respect to
industry standards. Generally, these
commentors argue the importance of
prohibiting Microsoft from corrupting or
“polluting” open standards by
extending or altering them with
proprietary code to cause them to
interoperate better, or solely, with
Microsoft software than with rival
software. 414 The commentors correctly

411 See discussion of RPFJ §II1.C at Section IV(D),
above.

412 See discussion of Section III.A (Section IV(B),
above); see also Sections III.D. and VI.U, which
require Microsoft to provide actual and potential
competitiors with full access to the same APIs and
related information as Microsoft middleware has to
interoperate with the current, and future Windows
operating systems, offering the potential of a
seamless fit and greater possibility for incorporation
of competing middleware.

413 SIIA 61; Novell 5; Sun 23-24.

414 AAT 25; Novell 25; SBC 146; ProComp 35, 74.

point out that the Court of Appeals
found that Microsoft undermined the
threat posed by Sun’s Java middleware
by deceiving ISVs into believing that
software written with Microsoft’s Java
developer tools would run on platforms
other than Windows (Microsoft, 253
F.3d at 75-77), and they argue that
Microsoft continues to adopt but subvert
public standards by inserting
proprietary elements into the
implementation of the Kerberos
standard that is built into Microsoft
products.

439. One commentor proposes that
Microsoft be enjoined from modifying,
altering, sub-setting, or super-setting
any industry-standard communications
interface or security protocol in any way
that is not approved by an international
industry standards-setting body. 415 The
United States believes this proposal is
likely to be ineffective at promoting
interoperability and unlikely to benefit
consumers. It would not prevent
Microsoft from inserting proprietary
elements into industry standards that
are designed to allow such extensions
(for instance, the Kerberos security
standard). 416 Nor would it constrain in
any way Microsoft’s actions with
respect to industry standards like Java
that are not under the supervision of an
international standards body. It would
simply deter Microsoft from introducing
potentially beneficial extensions to
industry standards, since Microsoft
would have to work through the
approval process at a standards body
before it could introduce its innovation.

440. The Litigating States propose a
range of provisions to encourage
Microsoft to adhere to industry
standards. 417 Litigating States Provision
16.a (“Compliance with Standards”)
would require Microsoft to comply with
any standard that has been approved by
or submitted to “any organization or
group that sets standards,” if Microsoft
publicly claims that it is compliant with
the standard. If Microsoft extends or
modifies that standard, it must continue
also to implement the standard in its
unextended or unmodified version,
until either Microsoft disclaims that it
implements the standard or the standard
goes out of force at the industry body.
Microsoft may not require third parties
to use or adopt Microsoft’s version of
the standard and must support the
nonproprietary industry version in its
operating systems. The United States
considered a provision substantially
similar to Litigating States Provision

415 STIA 61-62.

416 STIA 61-62 (Kerberos); Johnson 5 (Kerberos).

417 Litigating States’ Proposal § 16; ProComp 35
(referring to Litigating States’ Proposal).



12186

Federal Register/Vol. 67, No. 52/Monday, March 18, 2002/ Notices

16.a for the RPFJ, but ultimately decided
it was likely to be both unwieldy and
ineffective. 418

441. This type of standards
requirement likely would prove
unwieldy because of the complexity of
the institutions, technologies, and
behavior being regulated here. Which
among the multitude of existing
standards-setting bodies, or bodies that
might be established after, and possibly
because of, this decree, would be
considered legitimate under Provision
16.a7 (What if Microsoft sponsors a new
standards body, for instance?) Is it even
technically possible or desirable, in all
covered circumstances, for Microsoft to
meet the requirements of the provision
by supporting the industry standard of
a technology at the same time it
supports its own extended version?

442. The Litigating States’ provision
also is likely to be ineffective. It
substantially regulates Microsoft’s
speech rather than its actions. If
Microsoft publicly claims to be
supporting its own implementation of a
standard (e.g., “Microsoft Technology
A”) and does not publicly claim to be
supporting the standard itself (e.g.,
“Technology A”), it would be in full
compliance with the provision and yet
would not have any obligation to adhere
to the “Technology A” standard. It is
difficult to see a provision that operates
in this manner as imposing a
competitively meaningful constraint.
Moreover, to the extent that the
provision regulates actions, it appears to
be internally contradictory. It requires
Microsoft, as a condition of being
permitted to introduce a proprietary
version of the standard, to implement
the industry version until either
Microsoft disclaims support for it or
until the standard is rescinded by the
governing body. But it also explicitly
requires Microsoft’s operating systems
to continue to support the industry
standard, apparently without time limit,
as a condition of being permitted to
introduce Microsoft’s own proprietary
version.

443. Litigating States’ Provision 16.b
(“Compliance with De Facto
Standards’’) modifies Provision 16.a to
permit Microsoft, upon notification and
consent of the States’ enforcement
authorities, to meet its compliance
obligations by implementing a variant of
the standard ‘‘to the extent that industry
custom and practice recognizes
compliance with the Standard to
include variations from the formal
definition.” The need for this provision
highlights the unwieldiness of Provision
16.a: what is truly “standard” in the

418 CIS at 62.

industry is not necessarily what a
standards body formally has adopted.
Further, and fatally for those who justify
the Litigating States’ Provision 16 as a
response to Microsoft’s illegal Java
deception, no part of that section
actually would have prohibited
Microsoft from pursuing its illegal

acts. 419 Throughout most of its history,
Sun’s Java has neither been a technical
standard approved by, submitted to, or
under consideration by a standard-
setting body (the criterion for protection
under Provision 16.a) nor a ‘‘variation”
from such a standard (the criterion
under Provision 16.b), but rather a
widely-used proprietary technology
under the control of its owner, Sun.

F. Protection for Large End Users

444. A few commentors lament the
lack of special protection in the RPFJ for
large end user purchasers of Microsoft
products. 420 These commentors express
several concerns regarding large
corporations, universities, or federal,
state, or local government purchasers:
(1) Microsoft may retaliate against end
users purchasing competing
middleware; 421 (2) Microsoft continues
to charge license fees to these
purchasers for all machines capable of
running a Microsoft operating system (a
“per processor fee”’), thereby removing
incentives to purchase competing
operating systems; 422 (3) Microsoft
imposes other coercive licenses directed
at end users; 423 and (4) Microsoft,
without some restraint, can undo all of
the RPF] provisions applying to OEMs
upon the first license renewal with an
end user. 424

445. The commentors’ proposed relief
is outside the scope of the underlying
case. The United States did not allege,
or prove, that Microsoft engaged in
anticompetitive conduct involving its
large end user customers. Although the
United States proved that Microsoft
illegally maintained its PC operating
system monopoly through actions
directed at eliminating the middleware
threat, it presented no evidence—and
the District Court made no finding—that
purchasers large and sophisticated
enough to deal directly with Microsoft
were in need of special protection.

446. Nevertheless, certain provisions
of the RPFJ do apply to end users.
Pursuant to Section III.H.1-2, end users
are able (1) to configure the desktop to
enable or remove access to each

4191 jtigating States, Ex. A 15.

420 CCIA 59 n.12; Kegel 27-28; KDE 13; Novell
26-29; CFA 90.

421KDE 13.

422 Kegel 27-28.

423 Novell 26-29.

424 CCIA 59 n.12.

Microsoft Middleware Product as
described, and (2) to designate a Non-
Microsoft Middleware Product to be
invoked in place of a Microsoft
Middleware Product as described. And,
pursuant to Section III.H.3, Microsoft
cannot alter those configurations
without permission from the end user.

G. Non-Retaliation for Participation in
Litigation

447. At least one comment 425 has
advocated inclusion of the Litigating
States’ proposal specifically to prohibit
retaliation by Microsoft against those
who participated in litigation in either
of the now de-consolidated actions.426
Such a provision is unnecessary because
the Court retains ample authority,
regardless of whether such a provision
is included in the RPFJ, to sanction such
conduct if and when it arises.

448. Thus, should retaliation of the
sort described by the comment arise, the
United States may petition the Court to
exercise its continuing jurisdiction to
issue “further orders as may be
necessary or appropriate to carry out or
construe this Final Judgment . . . to
modify . . . any of its provisions, to
enforce compliance, and to punish
violations thereof.” RPF] § VII. Under
both its inherent powers and Section VII
of the RPFJ, the Court could take
whatever action is necessary to prevent,
halt, and remedy any such retaliation
against participants in this litigation.
Further, depending on the facts of any
such retaliation, Microsoft also could
face criminal liability under a number of
statutes. See, e.g., 18 U.S.C. 1503
(“whoever . . . corruptly or by threats
or force, or by any threatening letter or
communication, influences, obstructs,
or impedes, or endeavors to influence,
obstruct, or impede the due
administration of justice . . .”); 18
U.S.C. 1512 (witness tampering,
generally). A specific anti-retaliation
provision of the sort proposed here is
therefore unnecessary and unwarranted.

XII. Miscellaneous Comments

A. Microsoft’s “.Net” Initiative

449. Some comments 427 argue that
the RPF]J fails effectively to constrain
Microsoft’s diverse set of announced
and emerging web services initiatives,
grouped generally under the “.Net”
trademark.428 The comments claim that
Microsoft, having vanquished the
nascent cross-platform distributed

425 SBC 99.

426 Litigating States’ Proposal § 9.

427 STIA 41—44; CFA 55-65; Palm 7-8; Catavault
3-11; KDE 9-10.

428 See generally [http://www.microsoft.com/net/
J; Huwalt 3.
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computing threat posed by the Java
architecture, is now implementing its
own closed system that will require
Microsoft operating system products on
both the server side of the network and
on the client side (i.e., Windows
Operating System Products). Under
such a scenario, argue the commentors,
neither server nor client software
competitors of Microsoft will be able to
interoperate with the .Net technologies.
The suggested remedies for this
situation, according to the comments,
range from mandatory transparency of
all Microsoft APIs, Communications
Interfaces, and other technical
information, regardless of whether the
disclosures touch on either Microsoft’s
desktop operating system monopoly or
middleware, to mandatory porting of the
basic .Net architecture (the ““.Net
Framework”) to several alternate server
and client platforms. These criticisms
are not well taken.

450. First, whether .Net is, in fact,
likely to have an anticompetitive effect,
or what its competitive significance
might be in general, is not yet clear. The
very concept of “web services” is still
evolving as new ways to use networking
and the Internet are discovered. Many
parts of .Net, and even some of the
detailed plans for .Net, have not yet
been released, and therefore cannot
fully be evaluated. Similarly,
announced (but not yet released)
alternate web services frameworks, such
as the multi-vendor “‘Liberty
Alliance” 429 founded by Sun
Microsystems, are not fully developed
and do not have actual products in the
market. It would be difficult, if not
impossible, to draw conclusions about
the competitive impact of such pre-
nascent initiatives that have sufficient
reliability to warrant additional
remedies or restrictions.

451. Second, the remedies proposed
by the commentors, including
mandatory transparency of Microsoft
technical information, regardless to
whether such disclosures relate to
middleware or Microsoft’s operating
system, reach beyond the scope of the
case as sustained by the Court of
Appeals. Any remedy must focus on
addressing the specific conduct by
Microsoft to impede the nascent
middleware threat to its operating
system.

452. Third, to the extent .Net might
implicate middleware or Microsoft’s
platform monopoly as developed in this
case, it can, of course, fully be evaluated
within the context of the RPFJ and this
case. Thus, availability of

429 See generally http://www.sun.com/software/
sunone/liberty/.

Communications Protocols as provided
for in Section IILE of the RPFJ provides
a continuing obligation for Microsoft to
make available, through licensing on
reasonable and non-discriminatory
terms, the Communications Protocols
utilized by the .Net Framework to the
extent these Communications Protocols
are used by a Microsoft server operating
system product to interoperate with the
Windows Operating System Product.
See discussion at Section ITII(B)(1)(d)—
(2)(e), above. The practical effect of this
provision is that, if Microsoft puts
client/server interfaces for the .Net
framework in its monopoly Windows
Operating System Product, these
interfaces will be available for use by
third parties. Indeed, the United States
understands that various Microsoft
technologies, including the Active
Directory services model, the Kerberos
security model, and the Common
Language Runtime analog to Java virtual
machines, are core components of the
.Net Framework that the comments
complain about and are already covered
by the RPFJ. See CIS at 37-39.

B. Course of Conduct

453. A commentor criticizes the
United States for taking the position that
the Court of Appeals failed to uphold
Microsoft’s course of conduct as an
independent violation of Sherman Act
§ 2.430 Yet, it is difficult to see how the
Court of Appeals could have made its
position any clearer:
the District Court did not point to any series
of acts, each of which harms competition
only slightly but the cumulative effect of
which is significant enough to form an
independent basis for liability. The “course
of conduct” section of the District Court’s
opinion contains, with one exception, only
broad, summarizing conclusions. See, e.g.,
Conclusions of Law, at 44 (“Microsoft placed
an oppressive thumb on the scale of
competitive fortune. . . .””). The only specific
acts to which the court refers are Microsoft’s
expenditures in promoting its browser, see
id. (“Microsoft has expended wealth and
foresworn opportunities to realize more.

. .””), which we have explained are not in
themselves unlawful. Because the District
Court identifies no other specific acts as a
basis for “course of conduct” liability, we
reverse its conclusion that Microsoft’s course
of conduct separately violates § 2 of the
Sherman Act.

Microsoft, 253 F.3d at 78.

454. The comment disagrees that the
net effect of the Court of Appeals’s
substantial narrowing of the findings of
liability, including its rejection of the
District Court’s “course of conduct”
finding, was to curtail the available
remedies. Again, the Court of Appeals

430 CCIA 39-41.

made clear that “[w]hile we do not
undertake to dictate to the District Court
the precise form that relief should take
on remand, we note again that it should
be tailored to fit the wrong creating the
occasion for the remedy.” Id. at 107; see
also id. (““we have drastically altered the
scope of Microsoft’s liability, and it is
for the District Court in the first instance
to determine the propriety of a specific
remedy for the limited ground of
liability which we have upheld”). In
light of the Court of Appeals’ decision,
the wrong creating the occasion for
remedy—the limited ground of liability
upheld—is Microsoft’s specific
practices, and not any alleged course of
conduct undertaken to protect the
operating system monopoly.

C. Restoring Java/Netscape Threats

455. Several commentors 431 suggest
that the RPFJ does nothing to restore
Netscape Navigator and Java as
competitive threats to Microsoft. This
criticism ignores what the RPFJ does do:
it restores the ability of middleware,
including browsers like Navigator and
other middleware like Java, to threaten
the applications barrier to entry
protecting Microsoft’s operating system
monopoly. The RPFJ not only enjoins
Microsoft from continuing the
anticompetitive conduct that it directed
against Netscape and Java but also, as
detailed elsewhere, imposes affirmative
obligations on Microsoft that will give
middleware providers the opportunity
to develop as threats to Microsoft’s
operating system monopoly. The United
States believes that this restoration of
the opportunity for middleware of all
types, present and future—and not
limited to Web browsers and Java—to
erode Microsoft’s operating system
monopoly is the appropriate goal for a
remedy in this case.

456. As an initial matter, some
comments presuppose that, had
Microsoft not engaged in its unlawful
conduct, both Netscape and Java would
have succeeded in eroding Microsoft’s
operating system monopoly. In fact,
however, even the District Court
concluded that “there is insufficient
evidence to find that, absent Microsoft’s
actions, Navigator and Java already
would have ignited genuine
competition” in the PC operating system
market. Findings of Fact, { 411; see also
id., 9 69 (threat posed by Netscape was
only a “potential” threat); id., 1 77
(Netscape and Java had “a long way to
go before they might imperil the

431 ProComp 26-29; ProComp, Arrow {4, 32-34;
AOL 45; Elhauge 4, 10; SIIA 44-51; Litan 58-59;
Henderson 4, 10; Litigating States, Ex. A 13-14;
CCIA 10, 35-36, 42—44; Gifford 8; Pantin 37.
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applications barrier to entry”’). And
similarly, the Court of Appeals did not
adopt the view that Microsoft “would
have lost its position in the OS market
but for its anticompetitive behavior.”
Microsoft, 253 F.3d at 107. Thus, the
emphasis that these comments place on
the restoration of Java and Netscape as
“threats” is misplaced.

457. The United States believes that
the relief contained in the RPF], which
applies to a broad range of middleware
functionality and not just to Web
browsers and Java, achieves the
overriding goal that these comments
also desire: the restoration of
competitive conditions so that
consumers have choices and
collectively can determine competitors’
respective fates. The relief will allow for
Navigator, Java, and other current
middleware products to fulfill whatever
capability they have as threats to
Microsoft’s operating system monopoly
and for other new and as-of-yet
unanticipated forms of middleware to
evolve as potential threats to Microsoft’s
monopoly.

D. Microsoft’s Responses to the
Litigating States’ RFAs

1. Meeting of the Minds

458. Two commentors say that
Microsoft’s responses to Requests for
Admission (RFAs) in New York show
that the United States and Microsoft
failed to reach a meeting of the minds
on the essential terms of the RPF]J.;432
Because these commentors
mischaracterize Microsoft’s responses,
however, they mistakenly see
disagreement where agreement exists.

459. The Litigating States in New
York propounded 51 RFAs, pursuant to
Fed. R. Civ. P. 36(a), some of which
sought Microsoft’s interpretation of the
terms of the RPF] and cited or quoted
(and on occasion mis-quoted) the
CIS.433 In response, Microsoft objected
to these and other RFAs on the basis
that they call for a legal conclusion. The
mere fact that Microsoft asserted legal
objections to this discovery carries no
significance in this case, because it does
not constitute evidence of anything at
all about the meeting of the minds of the
parties to the settlement.

460. In response to a limited number
of RFAs, however, Microsoft did deny
that it shares the opinion of the United
States as set forth in the CIS.434 But
none of the selected portions of the CIS
quoted addresses an interpretation of
the terms of the RPFJ. Rather, the cited

432 Sun 7; Litigating Sates, Ex. C at 1.

433 See, e.g., Litigating States, Ex. C at RFAs 2, 5,
10, 12-13, 23, 28-35, 39-45.

434RFAs 2—4, 10, 32.

portions of the CIS contain expressions
of the United States’ views regarding the
competitive significance of the RPFJ:
“the key to the proper remedy in this
case” (RFA No. 2); that OEMs are a
crucial distribution channel (RFA No.
3); that it is critical that OEMs are free
to distribute and promote non-Microsoft
middleware (RFA No. 4); that Windows
license royalties and terms are complex
and easy for Microsoft to use to affect
OEMs’ behavior (RFA No. 10), and that
the competitive significance of
middleware is highly dependent on
certain factors (RFA No. 32). Microsoft’s
disagreement with the United States’
opinion in these matters has no bearing
on the parties’ interpretation of essential
terms of the RPF]J.

2. Objections to Language in the CIS As
“Vague and Ambiguous”

461. In response to other RFAs,
Microsoft identifies certain terms (all
used by the United States in the CIS) as
“vague and ambiguous” and objects to
the RFAs on that basis.#35 Microsoft also
identifies as “vague and ambiguous” a
sentence in the RFA referring to Section
II.J.1.a (RFA No. 45 (quoting terms from
CIS at 39 (discussing RPFJ Section
1IL].1.a))).

462. In response to concerns raised by
commentors regarding the interpretation
of Section IILE, the United States and
Microsoft have agreed to the
modification of the language of Section
II1.E described in Section VII(B) above.
For a discussion of the terms of Section
II1.], see Section VII(D) above.

E. “Open Source” Community

463. Commentors raise a variety of
concerns about how the RPFJ] may affect
the “open source” community.
Generally, “open source” software is
distinguished from traditional,
proprietary software by who writes it,
how (or whether) they are compensated,
and the terms under which it is licensed
to users and other developers. Open
source software often is written by
collections of individuals not affiliated
within the framework of a firm, who
may or may not be compensated for
their work, and generally is distributed
under licenses that grant greater rights
to create and distribute derivative works
than is typical of licenses for traditional,
proprietary software.436 The Linux
operating system, for example, is open
source software.

464. Several commentors express
concern that Microsoft somehow may
claim that an open source developer, or

435 ] jtigating States, Ex. C at RFAs 34, 39, 40, 41,
42,43, 45.
436 Red Hat 3—4.

a network of open source developers, or
a marketer of open source software,
should not be considered to meet
Section VLI’s definition of an “ISV”’ and
so should not receive the benefits and
protections given to ISVs by the RPFJ.437
The United States believes this concern
is groundless. See the discussion in
Section III(A), above.

465. A number of commentors are
concerned that Microsoft will deny
disclosure of APIs and Documentation
(as required by Section IIL.D), or
licensing of Communications Protocols
(as required by Section III.E), to open
source developers on the grounds that
the developers do not meet the
“reasonable business need” or
“authenticity and viability of [ ]
business” criteria of Section III.J.2.438
The United States believes that the
requirements in Section III.].2 are no
broader than is necessary to prevent
misuse or misappropriation of
intellectual property. See the discussion
at Section VII(D), above.

466. One commentor in the open
source community contends that the
RPF] fails to restore competitive
conditions because the RPFJ does not
prohibit Microsoft from bringing
infringement suits to protect its
extensive patent portfolio. The
commentor recommends requiring
Microsoft to license all of its intellectual
property that would otherwise
potentially be infringed by products that
threaten Microsoft’s operating system
monopoly, including competing
operating systems, middleware, or other
software and hardware.439 The United
States believes that preventing Microsoft
from protecting its intellectual property
is unwarranted and inappropriate.
Section III.I requires Microsoft to license
to OEMs, ISVs, IAPs, and others “any
intellectual property rights” necessary
for those entities to exercise any of their
options or alternatives under the RPFJ.
But allowing rivals otherwise to
expropriate Microsoft’s intellectual
property in order to compete with
Microsoft would deter Microsoft from
investing in innovation and
simultaneously deter rival developers
from inventing different, new,
potentially better technologies to build
into their own products. Nothing in this
“solution” would benefit consumers.

467. In a similar but less extreme
vein, another commentor suggests that
the RPFJ should require Microsoft to list
which software patents protect

437 Red Hat 24; AAI 37-38; CCIA 77-82;
Waldman 5.

438 Red Hat 28—29; Henderson 7—8; Alexander 3—
4; Carroll 2—-3; Harris 9; Moglen 3, 5; Waldman 6;
Litan 52; Pantin 24-25; AAI 23; Waldman 6.

439Red Hat 7-21.



